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1. Call to Order
2. Approval of Commission Meeting Minutes for November 4, 2013
3. Report of Acting Executive Director
4. Appointment of the Gaming Facility Location Board Members
5. Rulemaking
a. Adoption of Notice of Corticosteroid Injections in Claimed Thoroughbred Horses
b. Adoption of Regulation of Shock Wave & Similar Therapies
c. Proposed Rulemaking for Standardbred Out-of-Competition Testing
d. Proposed Rulemaking for New Lottery Game “Cash 4 Life”
e. Revised Proposed Rulemaking for Controlled Therapeutic Harness and Thoroughbred
Medications
f. Proposed Rulemaking Reporting Gelding Information
6. Adjudication
a. In the Matter of Graham Lewis
b. In the Matter of Greg Luther
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c. In the Matter of Janet Smith
7. New/Old Business
8. Scheduling of Next Meeting
9. Adjourn

Item 2

DRAFT MINUTES OF THE
NEW YORK STATE
GAMING COMMISSION MEETING
NOVEMBER 4, 2013
SCHENECTADY, NEW YORK
A meeting of the New York State Gaming Commission was called to order on
Monday November 4, 2013, at 1:12 p.m. at the Commission office located at 1
Broadway Center, Schenectady, NY 12305
1.

Call to Order.
The meeting was called to order by Acting Executive Director Robert
Williams. Establishment of a quorum was noted by Acting Secretary
Buckley. In physical attendance were Commissioners John Crotty, John
Poklemba, Barry Sample and Todd Snyder.
It was noted since the last meeting, Governor Cuomo designated
Commissioner Sample as Chairman.

2.

Approval of the Meeting Minutes for September 9, 2013
Minutes of the Commission meetings conducted on September 9, 2013 were
considered. Chairman Sample requested edits, corrections or amendments.
None were offered.
ON A MOTION BY: Commissioner Snyder
APPROVED: 4-0

3.

Report of Acting Executive Director
Mr. Williams reported on the following matters previously discussed:
a.

Travers Stakes. At the meeting on September 9, 2013 a discussion of
the Travers Stakes investigation occurred. Following that meeting
Commission staff undertook a comprehensive investigation from a
complaint by the trainer of the second-place finisher that the jockey of
the winning horse used an electrical device. The Commission’s
investigation concluded that the winning jockey, Luis Saez, was not

carrying any sort of electrical device and that the allegation was
wholly unsubstantiated. Mr. Williams acknowledged the participation
and cooperation of various parties involved in the investigation,
including the New York State Police, NYRA and NBC.
b.

Equine Medical Director. The Commission has not completed the
hiring process to bring the identified candidate aboard. Mr. Williams
noted that the recent increase in equine fatalities at Finger Lakes Race
Course underscores the necessity to fill the position as soon as possible.

c.

Referendum. Mr. Williams noted that November 5 is Election Day.
Proposal 1, if approved by the voters, would amend Section 9 of Article
I of the Constitution to allow the Legislature to authorize and regulate
up to seven casinos. The amendment is not self-executing, thus the
legislature passed the Upstate New York Gaming and Economic
Development Act of 2013. The Act is a comprehensive law that,
pending approval of the referendum, would establish four destination
gaming resorts in Upstate New York.
Mr. Williams further noted that one of the most significant duties of
the Commission will be to establish a separate board to be known as
the New York Gaming Facility Location Board. This Board is charged
with selecting, through a competitive process, not more than four
gaming facility license applicants. The selected applicants will be
authorized to receive a gaming facility license, if found suitable by the
Commission.
Finally, in the event that the gaming referendum does not pass, the
Commission is authorized to competitively site up to four video lottery
gaming facilities, one per region in the Capital District, CentralSouthern Tier, Catskills, and one in Nassau County, based on revenuegeneration and economic development criteria.

d.

Breeders’ Cup Victory for New York-Bred. Mr. Williams recognized a
historic racing result that occurred on November 1 when London
Bridge, bred by Patricia S. Purdy, became the New York breeding
program’s first Breeders’ Cup winner in the Grade 2 $500,000
Marathon.

4.

Rulemaking
a.

Permanent Adoption on Plasma Testing for Anabolic Steroids.
Chairman Sample introduced for consideration for permanent adoption
a rule first proposed by action of the former Racing and Wagering
Board on January 31, 2013. At the request of Chairman Sample,
Commission General Counsel Edmund Burns, described three public
comments that had been received.
ON A MOTION BY: Commissioner Poklemba
APPROVED: 4-0

b.

Permanent Adoption on VLT Advertising. Chairman Sample
introduced for consideration for permanent adoption a rule first
proposed by action of the Commission on August 1, 2013. The change
is required to conform the rules of the Memorandum of Understanding
by and between the Seneca Nation of Indians and the State of New
York.
The Memorandum obliged the Commission to commence a rulemaking
to prohibit the use of the terms “slots,” “slot machines,” and “casino” or
“casinos” for marketing or other purposes by video lottery gaming
device facilities or licensed agents of the State Lottery operating within
the area west of State Route 14 from Sodus Point in the north to the
New York-Pennsylvania border in the south.
At the request of Chairman Sample, Mr. Burns described the one
public comment received, which was submitted by the Seneca Nation.
The comment supported the purpose and intent of the proposed
regulation, and suggested the text of the rule be revised to clarify that
no video lottery agent based outside of the described geographic area
could be permitted to market a video gaming facility within the
described geographic area using the prohibited terminology. Staff
agreed a clarification to address the concern was prudent and revised
the proposed rule accordingly.
ON A MOTION BY: Commissioner Snyder
APPROVED: 4-0

c.

Proposed Rulemaking for Regulation of Shock Wave and Similar
Therapies. Chairman Sample introduced for consideration a proposed
rulemaking restricting the use of extracorporeal shock wave therapy,
radial pulse wave therapy and similar physiological treatments on
thoroughbred racehorses. Shock wave therapy involves the application
of external pressure waves to an area of a horse to promote healing,
but the concern is that the therapy also makes the area numb for
several days. It is not known or suspected to create a similar danger to
a slower-moving horse, such as one engaged in standardbred racing.
This rule would closely regulate the use of shock wave treatments so
that thoroughbred horses could not be breezed or raced until the
resulting numbness wears off.
It was discussed that this rulemaking is similar but not identical to a
November 2012 proposal by the predecessor entity, the N.Y.S. Racing
and Wagering Board. This prior proposal was not adopted, after
consideration of concerns raised regarding the lack of out-of-state
regulation. This current proposal addresses the concerns that had been
raised.
ON A MOTION BY: Commissioner Crotty
APPROVED: 4-0

d.

Proposed Rulemaking for Thoroughbred Equine Drug Thresholds.
Chairman Sample introduced for consideration a proposed rulemaking
regulating the treatment of thoroughbred race horses with 24 drugs
that have been identified as useful and necessary for horse racing and
studied to determine appropriate regulatory laboratory threshold
values.
These 24 drugs were first identified by the Racing Medication and
Testing Consortium and are meant to encompass those drugs whose
beneficial effects are widely accepted, that provide a sufficient range of
treatments to ensure good veterinary care and that can be regulated
effectively by means of laboratory thresholds. RMTC’s
recommendations have been reviewed, revised and adopted as a model
rule by the Association of Racing Commissioners International.
Commission staff has participated throughout this process and

generally supported these proposals with due regard to New York’s
existing reliance on restricted time periods and other circumstances.
Staff also recommended that several amendments be made to the
Commission’s rules restricting the time period before which a horse
may participate in a race after various drug treatments. These
proposals were sent to persons and organizations on the Commission’s
Thoroughbred mailing list and comments were received in favor of the
changes.
Mr. Burns noted that proposal would be split into several proposed
rulemakings, in order to facilitate moving forward on the adoption of
uncontroversial aspects of the proposal, should the Commission later
decide to give more consideration to other aspects of the proposal. Mr.
Burns suggested that the Commission might wish to hold public
hearings on the subject, to establish the scientific basis for the
proposed rules and to permit the industry to express views in that
forum. Commissioner Poklemba stated that the Commission staff
should move forward on a public hearing schedule.
ON A MOTION BY: Commissioner Poklemba
APPROVED: 4-0
e.

Proposed Rulemaking for Standardbred Equine Drug Thresholds.
Chairman Sample introduced for consideration a proposed rulemaking
restricting the treatment of standardbred racehorses with 24 drugs
that have been identified as useful and necessary for horse racing and
studied to determine appropriate regulatory laboratory threshold
values.
The primary amendment is the creation of regulatory thresholds for
each of these 24 drugs, together with a prohibition against finding in a
race horse on race day any amount of any other drug or medication
that can affect the performance of the horse. A violation of these
thresholds would constitute an automatic per se, violation of the
Commission’s equine drug rules
This proposal was sent to persons and organizations on the
Commission’s standardbred mailing list and that there were

significant concerns raised by horsemens’ organizations and by United
States Trotting Association. The comments were focused on the
different impact that the proposed regulations would have on
clenbuterol and corticosteroids for standardbred racing, where the
horses race much more often, and have far fewer breakdowns,
compared to thoroughbred racing.
Mr. Burns noted that proposal would be split into several proposed
rulemakings in order to facilitate moving forward on the adoption of
uncontroversial aspects of the proposal, should the Commission later
decide to give more consideration to other aspects of the proposal. Mr.
Burns suggested that the Commission might wish to hold public
hearings on the subject, to establish the scientific basis for the
proposed rules and to permit the industry to express views in that
forum. Mr. Burns noted that in particular, there is concern from
horsemen that the proposed regulation of clenbuterol would have a
significant impact on its use at all, given current standardbred
practice.
Commissioner Poklemba stated that the Commission staff should move
forward on a public hearing schedule as it will do for the previous
thoroughbred rule discussed. Commissioner Crotty noted that
standardbred horses had raced for more than 100 years without the
administration of clenbuterol, which made him skeptical of claims that
the drug is necessary for racing.
ON A MOTION BY: Commissioner Poklemba
APPROVED: 4-0
f.

Proposed Rulemaking for Account Wagering. Chairman Sample
introduced for consideration a proposal for a new set of rules
regulating telephone and internet wagering that will conform to and
implement new statutory requirements that take effect on January 1,
2014. Mr. Burns stated that this proposal will be sent to the relevant
persons and organizations on the Commission mailing list seeking
comment.
ON A MOTION BY: Commissioner Crotty
APPROVED: 4-0

g.

Proposed Rulemaking on Penalties for Underage Gaming. Chairman.
Sample introduced for consideration a proposal for a structure for
sanctions for Commission licensees, agents and other regulated parties
who violate prohibitions against underage play. This proposed
rulemaking provide a graduated penalty structure, depending upon the
type of license held. At the request of Chairman Sample, Mr. Burns
described the proposed penalty structure.
Commissioner Poklemba stated that he would like to see an
enforcement plan before the Commission considers permanent
adoption of the proposed rule.
ON A MOTION BY: Commissioner Snyder
APPROVED: 4-0

5.

Adjudications
a.

In the Matter of Scott Anderson. The matter involved the application
for an occupational license as a mutual clerk. The Commission upheld
the decision of the Hearing Officer.
ON A MOTION BY: Commissioner Crotty
APPROVED: 4-0

b.

In the Matter of David Cohen. The matter involved an appeal of a
careless riding determination in a race conducted on April 13, 2013.
The Commission upheld the decision of the Hearing Officer.
ON A MOTION BY: Commissioner Snyder
APPROVED: 4-0

c.

In the Matter of Pierre Tomas. The matter involved an appeal of a
careless riding determination in a race conducted on May 4, 2013. The
Commission upheld the decision of the Hearing Officer.
ON A MOTION BY: Commissioner Poklemba
APPROVED: 4-0

6.

Award Following Request for Proposal regarding Market Research
Regarding Alternative Approaches for the Future of Lottery in New
York State.
The recommendation for award for the Market Research services RFP was
approved the Commission
ON A MOTION BY: Commissioner Snyder
APPROVED: 4-0

7.

New Business/Old Business
a.

Extension of NYRA Wagers. On August 1, 2013 the Commission
approved a request by the New York Racing Association to conduct, on
a temporary basis, two new wagers: the Pick 5 and Show Quinella.
This approval was granted until the end of the Belmont fall meet.
While the New York Racing Association has not offered the Show
Quinella they requested the extension of the authorization for the Pick
5 wager so that it can gather additional data to analyze the wagers’
effects on handle. The Commission approved the extension of the Pick
5 wager through December 31, 2013.

b.

Delegation of Authority. At the June 26, 2013 meeting certain
Commissioners requested a modification of Resolution 03-2013, which
concerns Delegation of Authority. At the request of Chairman Sample,
Mr. Burns explained that a new resolution was proposed to address the
concerns of the Commissioners to add more detail to the previous
resolution. The new proposed resolution would be labeled Resolution
No. 05-2013.
ON A MOTION BY: Commissioner Snyder
APPROVED: 4-0

8.

Scheduling of Next Meeting
No meeting date was scheduled

9.

Adjourn
Mr. Sample asked if any Commissioners had any additional items to discuss
or present. Hearing none, the meeting was adjourned at 2:00 p.m.

###

Item 4

MEMORANDUM

By statute, the N.Y.S. Gaming Commission is required to select up to five members
to comprise the Gaming Facility Location Board (Board). The new Board is
empowered to select, following a competitive process, not more than four gaming
facility license applicants. Such selectees will be authorized to receive a gaming
facility license, if found suitable by the Gaming Commission. N.Y. Racing, PariMutuel Wagering and Breeding Law § 109-a. The Board becomes functional upon
majority, or three, of its members being appointed. N.Y. Racing, Pari-Mutuel
Wagering and Breeding Law § 1312.1.

Paul Francis
Paul Francis is a business executive with more than 25 years of private sector
experience and has served as a senior policy advisor and appointee under three
consecutive New York State governors. He currently serves as a Distinguished
Senior Fellow of the Guarini Center on Environmental and Land Use Law at New
York University School of Law. Mr. Francis entered to public service in 2007 as
Budget Director for Governor Eliot Spitzer after serving for two years as a policy
adviser to the Spitzer campaign. In 2008, Governor Spitzer appointed him Director
of State Operations, overseeing all state agencies. He kept that post under Governor
David Paterson until stepping down at the conclusion of the 2008 session to take a
position as Chief Operating Officer for Bloomberg L.P.’s Financial Products
Division.
Mr. Francis returned to government service in December 2010 when Governor-elect
Andrew Cuomo named him both the Director of Agency Redesign and Efficiency, a
new post, and as Chairman of the Spending and Government Efficiency
Commission, or SAGE Commisson. Mr. Francis retired from state employment in
2013.

Mr. Francis’ private jobs have included chief financial officer at Ann Taylor and
Priceline.com. He also has served as Founder and Managing Partner of Cedar
Street Group, LLC, a venture capital firm. Early in his professional career, Mr.
Francis worked for Skadden Arps Slate Meagher & Flom and was a managing
director at Merrill Lynch. A graduate of Yale College and New York University
School of Law, Mr. Francis resides in Westchester County.
Stuart Rabinowitz
Stuart Rabinowitz is the eighth president of Hofstra University, selected by the
Board of Trustees in December 2000. Prior to his appointment, he served as dean of
the Hofstra University School of Law from September 1989 through June 2001. He
joined the faculty of the Law School in 1972.
President Rabinowitz has held positions with a number of government and
community organizations, including the Judicial Advisory Council of the State of
New York Unified Court System, County of Nassau. He currently serves as a
member of the board of directors for the Long Island Association and as co-vice
chair of the Long Island Regional Economic Development Council. He has also
served as a trustee of the Commission on Independent Colleges and Universities
and on the board of directors of the Long Island Technology Network. He is a former
member of the Nassau County Blue Ribbon Financial Review Panel, former chair of
the Nassau County Local Advisory Board and a member of the Nassau County
Commission on Government Revision, which was charged with drafting a new
charter and a new form of government for the County.
President Rabinowitz received a juris doctor, magna cum laude, from Columbia
University School of Law, where he was a member of the board of editors of the
Columbia Law Review and a Harlan Fiske Stone Scholar. He graduated from the
City College of New York with honors, and is a member of Phi Beta Kappa and the
American Law Institute.
President Rabinowitz is a resident of Nassau County.
William C. Thompson, Jr.
William C. Thompson, Jr. presently serves as Chief Administrative Officer and
Senior Managing Director at Siebert Brandford Shank & Company L.L.C. He
served as the Comptroller for the City of New York from January 2002 to December

2009, where he was custodian and investment advisor to the $100 billion-plus New
York City Pension Funds. In this role, Mr. Thompson invested hundreds of millions
of dollars in affordable housing and commercial real estate in New York City.
During his tenure, Mr. Thompson also worked with leaders of the financial services
industry to reform the operations of the New York Stock Exchange and spearheaded
the City’s innovative Banking Development District program.
Prior to his work as Comptroller, he had served as Brooklyn Deputy Borough
President and as a Member and five-term President of the New York City Board of
Education. Mr. Thompson is from the Bedford-Stuyvesant neighborhood of
Brooklyn, attended Midwood High School in Brooklyn and graduated from Tufts
University in 1974.
Mr. Thompson resides in Harlem.
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Barry C. Sample, Chair
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From:

Edmund C. Burns, General Counsel

Date:

February 24, 2014

Re:

Rulemaking for Notice of Corticosteroid Injections in Claimed Thoroughbred Horses
(9 NYCRR § 4038.5)

For Commission consideration is the adoption of the proposed rule to regard to claimed
thoroughbred horses. The rule would require the previous trainer of a claimed horse to provide the new
owner, within 48 hours after the claiming race is made official, with an accurate record of all corticosteroid
joint injections administered to the horse within the 30 days prior to the claiming race. This notice
requirement would allow the new owner and trainer to make more fully informed decisions about
veterinary care.
The new rule would amend section 4038.5 of the Commission’s thoroughbred claiming rules to add
a new subdivision (c), to read as follows:
(c) The previous trainer of a claimed horse shall, within 48 hours after the race is made
official, provide to the new owner an accurate record of all corticosteroid joint injections
that were administered to the horse within 30 days before the race.
This rule was recommended by the New York Task Force on Racehorse Health and Safety and was
in effect as an emergency rule from December 12, 2012 to March 10, 2013. The Commission permitted the
rule to lapse while trainers adapted to another emergency rule, which required them to submit a record of
every corticosteroid joint injection to the Commission within 48 hours of injection. Trainers (and their
veterinarians) now make such reports through the Commission’s online reporting system. That online
system now has the capability to allow the previous trainer, when requested by a claiming trainer, to grant
access to the last 30 days of reported corticosteroid joint injections for the horse. This provision of
information can be done electronically, through e-mails and visiting the Commission’s website.
A copy of the October 2, 2013 notice of proposed rulemaking in the State Register is attached. One
public comment was received on the proposed rule. The New York Racing Association, Inc. stated that it
supports the proposed rule, but suggested that the notice process would be improved if the
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former owner or trainer of the claimed horse were required to submit to the Commission, within 48 hours
of the after the race, the relevant records, and then have the Commission make such records available to the
new owner or trainer of the claimed horse.

attachments

cc:

Robert Williams, Acting Executive Director
Ronald Ochrym, Acting Director, Division of Horse Racing and Pari-Mutuel Wagering

A new section 4043.14 is added to 9 NYCRR, as follows:
§ 4043.14. Restrictions on shock or pulse wave therapy.
The use of extracorporeal shock wave therapy, radial pulse wave therapy or similar treatments shall
not be permitted unless the following conditions are met:
(a) The use of extracorporeal shock wave therapy, radial pulse wave therapy or similar treatments within the
State:
(1) is limited to veterinarians licensed to practice by the commission; and
(2) may only be performed with machines that are:
(i) registered with and approved for use by the commission; and
(ii) used at a pre-disclosed location that is approved by the commission.
(b) Any extracorporeal shock wave therapy, radial pulse wave therapy or similar machine, whether in operating
condition or not, must be registered with and approved by the commission before such machine is brought to or
possessed on the grounds of a licensed race track.
(c) Trainers shall report all extracorporeal shock wave therapy, radial pulse wave therapy or similar treatments
that are administered to horses trained by them, in a form and manner approved by the commission, no later
than the day after the treatment. The trainer may delegate this responsibility to the treating veterinarian, who
shall make these reports when so designated. A horse that is so treated shall be added to a list of ineligible
horses. Such list shall be kept in the race office and be made accessible to jockeys and their agents during
normal business hours. The commission may share information from such list with other racing jurisdictions.
(d) A horse that receives any such treatment is not permitted to race or breeze for a minimum of 10 days
following treatment.
(e) A horse that receives any such treatment without full compliance with this section and any similar rules in
any other jurisdiction in which the horse was treated shall be placed on the stewards’ list.
(f) Any person who violates this section may be subjected to a fine, exclusion from all New York racetracks,
and the suspension or revocation of any occupational license held by such person.
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Re:

Rulemaking for Regulation of Shock Wave and Similar Therapies
(9 NYCRR § 4043.14)

For Commission consideration is the adoption of the proposed rule to restrict the use of extracorporeal
shock wave therapy, radial pulse wave therapy and similar physiological treatments on thoroughbred race
horses. Shock wave therapy (and similar treatments) involves the application of external pressure waves to an
area of a horse to promote healing, but the therapy also makes the area numb for several days. This numbness
poses a potential danger to thoroughbred race horses running at high speed and to their exercise riders and
jockeys. Shock wave and similar therapies are not known to create a similar danger to slower-moving horses,
such as those engaged in standardbred racing. This rule would closely regulate the use of shock wave
treatments and similar therapies so that thoroughbred horses could not be breezed or raced until the resulting
numbness wears off. The Commission unanimously approved the proposal of the rule at its November 4, 2014
meeting.
No public comment received on the proposed rule.
A copy of the November 20, 2013 notice of proposed rulemaking, as published in the State Register, is
attached along with the text of the rule itself. Please note the proposal now includes one non-substantive
change recommended by staff.

attachments

cc:

Robert Williams, Acting Executive Director
Ronald Ochrym, Acting Director, Division of Horse Racing and Pari-Mutuel Wagering
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A new section 4043.14 is added to 9 NYCRR, as follows:
§ 4043.14. Restrictions on shock or pulse wave therapy.
The use of extracorporeal shock wave therapy, radial pulse wave therapy or similar treatments shall
not be permitted unless the following conditions are met:
(a) The use of extracorporeal shock wave therapy, radial pulse wave therapy or similar treatments within the
State:
(1) is limited to veterinarians licensed to practice by the commission; and
(2) may only be performed with machines that are:
(i) registered with and approved for use by the commission; and
(ii) used at a pre-disclosed location that is approved by the commission.
(b) Any extracorporeal shock wave therapy, radial pulse wave therapy or similar machine, whether in operating
condition or not, must be registered with and approved by the commission before such machine is brought to or
possessed on the grounds of a licensed race track.
(c) Trainers shall report all extracorporeal shock wave therapy, radial pulse wave therapy or similar treatments
that are administered to horses trained by them, in a form and manner approved by the commission, no later
than the day after the treatment. The trainer may delegate this responsibility to the treating veterinarian, who
shall make these reports when so designated. A horse that is so treated shall be added to a list of ineligible
horses. Such list shall be kept in the race office and be made accessible to jockeys and their agents during
normal business hours. The commission may share information from such list with other racing jurisdictions.
(d) A horse that receives any such treatment is not permitted to race or breeze for a minimum of 10 days
following treatment.
(e) A horse that receives any such treatment without full compliance with this section and any similar rules in
any other jurisdiction in which the horse was treated shall be placed on the stewards’ list.
(f) Any person who violates this section may be subjected to a fine, exclusion from all New York racetracks,
and the suspension or revocation of any occupational license held by such person.
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Re:

Proposed Rulemaking for Standardbred Out-of-Competition Testing
(9 NYCRR § 4120.17)

For Commission consideration are proposed amendments to our standardbred out-of-competition
testing (“OCT”) rule designed to clarify the existing rule, to define internal protocols of the Commission,
and to add improvements like those contained in the once-identical thoroughbred OCT rule.
In general, the OCT rule protects race integrity by making it possible to detect the administration of
potent doping agents that increase red blood cells, mask pain, or increase a horse’s ability to race beyond its
natural limits. The rule, which includes a description and prohibition of such doping agents, also makes it
possible to detect “drug cocktails.” A drug cocktail is the administration of various drugs in sub-clinical
doses that are efficacious because of drug interactions. Such doping agents and drug cocktails may be
readily administered in such a manner as to be undetectable in race-day samples.
Litigation History
The standardbred OCT rule has been the subject of litigation since its adoption by the former N.Y.
Racing and Wagering Board, having been judicially stayed from implementation between January 2010
and June 2013. In fact, on August 15, 2011, a lower court decision annulled the rule on several grounds.
The Commission, however, was successful at the Appellate Division, Third Department, which reversed
the lower court on June 6, 2013 and substantially reinstated the rule as promulgated. The Appellate
Division annulled one category of prohibited substances, finding it appeared to conflict with other
Commission rules. This Appellate finding was appealed to the Court of Appeals by the other parties.
Briefing has begun and oral argument is expected in a few months.
Thoroughbred Rules
When the standardbred litigation commenced, staff met with various representatives of the New
York thoroughbred industry, the New York Thoroughbred Horsemen’s Association, Inc. (“NYTHA”), and
of the standardbred litigants, to discuss development of an improved OCT rule. Discussions with NYTHA
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were not impaired by litigation postures, leading to the development of a revised thoroughbred OCT rule
that was adopted on July 18, 2012.
The revisions clarified the existing rule and defined internal protocols. For example, samples were
to be collected at a reasonable time and collectors would present credentials and explain the purpose of the
sampling. Additionally, samples collected for other racing commissions would be according to national
practices for out-of-state horses. The negotiated amendments included revisions conceived prior to the
appellate court decision that are now considered undesirable. For example, the thoroughbred rule permits a
trainer of an off-track horse to forestall sampling for 24-hours by choosing to bring a selected horse to a
racetrack for sampling rather requiring an immediate, off-track sample. Commission staff understands this
potential loophole needs closure, given many doping agents have short detection times. NYTHA has been
contacted to discuss addressing this concern.
Proposed Revised Standardbred Rules
Staff suggests the standardbred OCT rule would be improved by incorporating many elements of
the thoroughbred OCT rule. The improvements would affirm the limited nature of the collection program
(e.g., by expressly stating that a trainer or owner does not consent to a search of premises simply by
allowing an off-track horse to be sampled); clarify that a trainer or owner must apprise the Commission
when he or she is not training the horse to race in New York in order to excuse a horse from sampling; and
amend the category of prohibited substances criticized by the appellate court.
The proposed standardbred OCT revisions differ from the current thoroughbred rule. For example,
the recommended standardbred amendments would not permit a trainer or owner to create a 24-hour delay
by electing to bring an off-track horse to a New York racetrack. They would, however, permit forensic
testing of a sample for any impermissibly administered substance. Finally, the proposed amendments
would continue the Commission authority under the initial rule to compel an out-of-state horse to be
brought to New York, but would limit the Commission’s ability to order such only when necessary to
create equal treatment with in-state horses under circumstances when a New York-located horse could be
the subject of a search warrant.
A copy of the proposed text is attached.

attachment
cc:

Robert Williams, Acting Executive Director
Ronald Ochrym, Acting Director, Division of Horse Racing and Pari-Mutuel Wagering
Dr. Scott Palmer, Equine Medical Director

Section 4120.17 of 9 NYCRR would be amended as follows:
§ 4120.17. Out-of-competition testing.
(a) Out-of-competition collection of samples.
(1) The commission may at a reasonable time on any date take a blood, urine or other biologic sample from
a horse that is on a nomination list or [(a) Any horse on the grounds of a racetrack under the jurisdiction of
the commission or stabled off track grounds is subject to testing without advance notice for blood doping,
gene doping, protein and peptide-based drugs, including toxins and venoms, and other drugs and substances
while] under the care or control of a trainer or owner who is licensed by the commission, in order to
enhance the ability of the commission laboratory to detect or confirm the impermissible administration of a
drug or other substance to the horse.
(2) Horses to be tested may be selected at random, for cause or as determined by a commission judge or
executive official.
[(b) Horses to be tested shall be selected at the discretion of the State judges or any commission representative.]
(3) A selected horse that is not made available for sampling is ineligible to race for 180 days, unless the
commission determines that circumstances unavoidably prevented the owner and trainer from making the
horse available for sampling.
(4) If a selected horse is not involved in activities related to racing in New York, then the trainer or owner
may represent this to the commission and the commission will not sample the horse. If the trainer makes
such a representation and the managing owner has previously provided the commission with a means for the
commission to give immediate telephonic notification to the managing owner that the trainer made such a
representation, then the commission shall transmit such notification to the managing owner and the
eligibility of the horse shall be preserved if the managing owner is able to make the horse available for
immediate sampling. [Horses to be tested shall be selected from among those anticipated to compete at
New York tracks within 180 days of the date of testing or demand for testing.]
(b) Sampling procedure.
(1) Samples shall be taken under the supervision and direction of a person who is employed or designated
by the commission and is qualified to safeguard the health and safety of the horse. A veterinarian shall
collect all blood samples.
(2) The person who takes samples for the commission shall provide identification and disclose the purpose
of the sampling to the trainer or designated attendant of the horse.
(3) The owner, trainer and/or their designees shall cooperate with the person who takes samples for the
commission by immediately assisting in the location and identification of the horse, making the horse
available at a stall or other safe location to collect the samples and witnessing the taking of the samples.
(4) The commission, if requested and in its sole discretion, may permit the owner or trainer to present an
off-track horse for sampling at a time and licensed racetrack designated by the commission.
(5) An owner or trainer does not consent to a search of the premises by making a horse available for
sampling at an off-track location.

(6) The commission may arrange for the sampling of an out-of-state horse by the racing commission or
other designated person in the jurisdiction where the horse is located. Such racing commission or other
designated person shall follow the relevant provisions of this rule and the test results shall be available to the
jurisdiction in which the horse is located for its regulatory use. The commission, if requested and in its sole
discretion, may permit the owner or trainer instead to present the horse for sampling in New York State at a
time and place designated by the commission.
(7) A commission judge or executive official [(c) The State judges or any commission representative] may
require any horse of a licensed trainer or owner to be brought promptly to a racetrack under the jurisdiction
of the commission for out-of-competition testing when:
(i) the commission has reasonable grounds to believe that the horse might have been impermissibly
administered a drug or other substance;
(ii) the commission has no other practical means to collect such samples without reducing the ability of
the commission laboratory to detect or confirm the impermissible administration of a drug or other
substance to a horse; and
(iii) the horse is stabled out-of-state but [at a site located] within a radius not greater than 100 miles
from such [a] New York State racetrack.
The trainer is responsible to have the horse or horses available at the designated time and location.
[(d) A commission veterinarian or any licensed veterinarian authorized by the State judges or any commission
representative may at any time take a urine or blood sample from a horse for out-of-competition testing.]
(8) No person shall knowingly interfere with or obstruct a sampling.
(9) A licensed racetrack at which a horse may be located shall cooperate fully with a person who is
authorized to take samples. The person who collects samples for the commission on track may require that
the collection be done at the test barn.
(c) [(e)] Prohibited substances. [are:]
(1) The presence in or administration to a horse of the following doping agents or drugs, in the absence of
extraordinary mitigating circumstances that excuse the owner and trainer from their failure to fulfill their
duties and responsibilities, is prohibited at any time:
(i) Blood [blood] doping agents [including, but not limited to,]: any substance, including a protein- or
peptide-based agent or drug, that is capable of abnormally enhancing the oxygenation of body tissues,
including but not limited to erythropoietin (EPO), darbepoetin (e.g., Aransep), Oxyglobin,
aminoimidazole carboxamide ribonucleotide (“AICAR”), Myo-Inositol Trispyrophosphate (“ITTP”)
and Hemopure[, Aransep, or any substance that abnormally enhances the oxygenation of body tissues;].
[(2)] (ii) Gene [gene] doping agents: [or the nontherapeutic use of] a gene[s], genetic element[s], [and/]
or cell[s] that alters the expression of genes for normal physiological functions and that may [have the
capacity to enhance athletic performance or] produce analgesia or enhance the performance of a horse
beyond its natural ability, including but not limited to thymosin beta-4 (“TB500”). This shall not apply
to such agents when used off-track in an accepted veterinary treatment to assist a disabled horse to
become healthy, without producing analgesia or potentially enhancing the performance of the horse
beyond its natural ability, provided that such use is documented in the contemporaneous veterinary
records of the horse.[;]
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[(3)] (iii) Any other protein- [and] or peptide[-] based agent or drug[s ,] that may produce analgesia or
enhance the performance of a horse beyond its natural ability, including but not limited to toxins, [and]
venoms and allosteric effectors.
(iv) The substances described in this Paragraph are prohibited regardless of any of the provisions of
section 4120.2 of this Part.
(2) No person shall possess or use the prohibited substances described in Paragraph (1) of this subdivision
on the premises of any licensed racetrack.
(3) It shall be an affirmative defense to a violation of this section that the person used the prohibited
substance only in a time, place and manner specifically permitted in writing by the commission before the
administration of such substance, for a recognized therapeutic use, and subject to such appropriate
limitations as the commission shall place on the return of the horse to running races.
[(f) The presence of any substance at any time described in paragraphs (1), (2) or (3) of subdivision (e) of this
section is a violation of this section for which the horse may be declared ineligible to participate until the horse
has tested negative for the identified substance, and for which the trainer shall be responsible pursuant to section
4120.4 of this Part.]
[(g) The trainer, owner, and/or their designees and any licensed or franchised racing corporation shall cooperate
with the commission and the commission’s representatives and designees by:]
[(1)assisting in the immediate location and identification of the horse selected for out-of-competition
testing;]
[(2)providing a stall or safe location to collect the samples;]
[(3)assisting in properly procuring the samples; and]
[(4)obeying any instruction necessary to accomplish the provisions of this section.]
[The failure or refusal to cooperate in the above by any franchisee, licensee or other person shall subject the
franchisee, licensee or person to penalties, including license suspension or revocation, the imposition of a fine
and exclusion from tracks or facilities subject to the jurisdiction of the commission.]
(d) Penalties
(1) [(h)] A[ny] horse [which is not made available for testing as directed, including the failure to grant
access on a timely basis, shall in the absence of acceptable mitigating circumstances,] in violation of this
rule shall be ineligible to participate in racing until it is certain that the horse is no longer affected by the
prohibited substance and for not less than 180 [for one hundred twenty] days, after which the horse must
qualify in a workout satisfactory to the judges and test negative for doping agents and drugs. The minimum
fixed period of ineligibility for a horse in violation of this rule shall be reduced from 180 to 30 days if the
trainer had never violated this rule or similar rules in other jurisdictions and had, for any violations of Part
4120 or similar rules in other jurisdictions, fewer than 180 days in lifetime suspensions or revocations and
fewer than two suspensions or revocations of 15 days or more in the preceding 24 months.
(2) A person who is found responsible for a violation of paragraph (1) of subdivision (c) of this section
shall, in [(i) In] the absence of extraordinary mitigating circumstances, incur a minimum penalty of a 10year suspension in addition to any other penalties authorized in this Article. [will be assessed for any
violation set forth in subdivision (f).]
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(e) A buyer who was not aware that a horse is or may be determined ineligible under this section may void the
purchase, provided that the buyer does so within 10 days after receiving notice of the horse’s ineligibility.
(f) [(j)] An application to the commission for an occupational license shall be deemed to constitute consent for
access to any off-track premises on which horses owned and/or trained by the individual applicant are stabled.
The applicant shall take any steps necessary to authorize access by commission representatives to such off-track
premises.
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Re:

Rulemaking for New Multi-state Lottery Game (9 NYCRR § 5007.15)

For Commission consideration is a draft regulation governing a new planned multi-state lottery game
that select state lotteries from the Mega Millions and Powerball consortia. While the participating lotteries are
researching availability of potential game names, it is anticipated that the name will be “Cash 4 Life.”
Drawings are planned to occur each Monday and Thursday. For each $2 wager, a player may select five
numbers out of a field of 60 and one number out of a field of four. Players may also place wagers by way of
“quick picks,” which allow the system to generate random numbers as selections. Generally, the jackpot prize
would be $1,000 a day for life, with the second prize being $1,000 a week for life. As the game name suggests,
the top two prizes would be paid “for life.” In the event that a winner dies prior to the expiration of 20 years,
the prize winner’s estate would be paid the unpaid portion of a guaranteed prize amount. “For life” prizes gifted
to minors would also be subject to a maximum payout. Lower-level prizes would be one-time prize payments
ranging between $2 and $2,500 in amount.
Under the proposed rule, participating states would be empowered to decide, before sales for a particular
drawing commenced, to limit the aggregate liability for prizes in a drawing. In such cases, the otherwise fixed
amounts for a prize level may be adjusted lower so that the specified aggregate liability limit is not exceeded by
prize payouts for a drawing. Consistent with N.Y. Tax Law Section 1612(a)(3), the total aggregate prize
liability for the Cash 4 Life shall not generally exceed 55 percent of ticket sales. Prize liability may be
supported as necessary using “lapsed” prize funds (prizes not claimed prior to their expiration).
This Cash 4 Life game would replace the current New York Lottery game Sweet Million, a game also
drawn on Mondays and Thursday evenings. Sweet Million has had limited success and has experienced
slowing sales and declining consumer interest. Based on other similar “for life” life-based prizes, we anticipate
the net effect for aid to education to reach $8-$9 million annually.
The proposed text of the rules for this game is attached.
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NEW YORK STATE GAMING COMMISSION
ADDITION OF SECTION 5007.15 OF NEW YORK CODES, RULES AND REGULATIONS TITLE 9,
SUBTITLE T, CHAPTER III, SUBCHAPTER A
Pursuant to the authority granted by Sections 104 of the Racing, Pari-Mutuel Wagering and Breeding Law and
Sections 1601 and 1604 of the Tax Law, the New York State Gaming Commission hereby promulgates this
addition of Section 5007.15 of Title 9 of the Official Compilation of Codes, Rules and Regulations of the State
of New York, to read as follows:
Title 9 of the NYCRR is amended to add a section 5007.15 to read as follows:
§ 5007.15. Cash 4 Life.
(a) Definitions. The following definitions apply to the Cash 4 Life:
(1) Agent means the person who has been licensed and authorized by the commission to sell lottery tickets
pursuant to this Subchapter.
(2) Annuity option means the manner in which the Cash 4 Life jackpot prize or second-level prize level
may be paid in annual installments.
(3) Cash 4 Life play slip means a computer-readable form, printed and issued by the commission, used in
purchasing a Cash 4 Life ticket, having up to five separate play areas. The play slip shall also provide for
multiple-drawing wagering up to a specified number of draws.
(4) Cash 4 Life ticket means a game ticket, produced on official paper stock, by an agent in an authorized
manner, bearing player- or computer-selected numbers from the play area on the play slip, game name,
drawing date (or dates), amount of wager and validation data.
(5) Claimant means any person or entity submitting a claim form within the required time period to collect
a prize for any Cash 4 Life ticket.
(6) Jackpot prize means the prize awarded for selecting all the winning numbers drawn from both fields for
the Cash 4 Life. If more than one player from all participating lottery states has selected all the winning
numbers drawn, the jackpot prize shall be divided among those players, as set forth in subdivision (h) of this
section.
(7) Liability limit means a pre-established upper threshold, as determined and announced by the party
lotteries before sales commence for a drawing to which such threshold applies, equal to a fixed percentage
of the gross ticket sales receipts for a particular drawing (or such fixed percentage plus an additional reserve
amount), according to the established procedures agreed to by the party lotteries.
(8) Lump sum option means the manner in which particular Cash 4 Life prize levels may be paid in a single
payment, as set forth in this section.
(9) Measuring Life means the period over which a jackpot or second-level annuitized prize is paid out. For
each winning ticket, the measuring life shall be the natural life of the individual determined by the
commission to be a valid prize winner. If
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(i) a minor under the age of 18 claims a prize;
(ii) a legal entity other than an individual claims a prize; or
(iii)more than one natural person claims a prize on the same ticket,
the measuring life for such prize shall be 20 years. The measuring life shall be determined at the time a
jackpot or second-level prize is claimed.
(10) Party lotteries mean one or more of the state lotteries established and operated pursuant to the laws of
any state that becomes a signatory to the Cash 4 Life agreement.
(11) Play area is the area on a Cash 4 Life play slip containing two separate fields: one field of 60 one- or
two-digit numbers (1 to 60 inclusive) and a separate and distinct second field of four one-digit numbers (1 to
4 inclusive) (which may be referred to as the Lucky Ball number). This is the area from which the player,
or computer, if the player is using the quick pick option, selects five numbers from the first field and one
number from the second field.
(12) Prize pool means that portion of Cash 4 Life gross sales set aside for the payment of prizes.
(13) Purchaser means a player of Cash 4 Life who purchases a ticket within New York State in accordance
with Cash 4 Life rules and New York State governing laws and regulations.
(14) Quick pick means a player option in which Cash 4 Life number selections are determined at random by
the computer system at the time of purchase.
(15) Winning numbers are five one- or two-digit numbers (1 to 60, inclusive) and one Lucky Ball number (1
to 4, inclusive), randomly selected at each Cash 4 Life drawing, that shall be used to determine winning
Cash 4 Life plays contained on Cash 4 Life tickets.
(b) Ticket price and sales.
(1) A Cash 4 Life ticket may be purchased for $2 per play per drawing. The purchaser receives one entry
into a Cash 4 Life drawing (a play) for each $2 wagered in Cash 4 Life. Tickets may contain multiple plays.
The commission may authorize the sale of Cash 4 Life tickets at a different purchase price. Such a change
in the purchase price shall be announced publicly by the commission prior to the effective date of such
change.
(2) From time to time, the commission may authorize the sale of Cash 4 Life tickets at a discount for
promotional purposes.
(3) Cash 4 Life tickets shall be sold only through agents or other means authorized by the commission.
(4) A Cash 4 Life ticket may not be cancelled.
(5) It shall be the sole responsibility of a player to verify the accuracy and readability of the information
displayed on a Cash 4 Life ticket at the time of purchase. Neither an agent nor the commission shall be
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liable for any errors in the accuracy and readability of a ticket occurring for any reason, after the purchaser
leaves an agent location.
(6) A play may be entered only
(i) manually using a lottery terminal keypad or touch screen;
(ii) by means of a play slip provided by the commission and hand-marked by the player; or
(iii) by other means approved by the commission.
(7) Cash 4 Life play slips shall be available at no cost to a player, shall have no pecuniary or prize value,
shall not constitute evidence of purchase and shall not constitute evidence of a player’s number selections.
An agent shall not permit the use of facsimiles of play slips, copies of play slips or other materials that are
not printed or approved by the commission to be inserted into a terminal's play slip reader. An agent shall
not permit any device to be connected to a lottery terminal to enter plays, except as approved by the
commission.
(c) Game Description.
(1) To play Cash 4 Life, a player shall select five different numbers (from 1 to 60, inclusive) and one
additional Lucky Ball number (from 1 to 4, inclusive) for each play. The additional number may be the
same as one of the five numbers a player selects in the first field. A player may select numbers by
communicating the six numbers to a lottery sales agent; by marking six numbered spaces in any one panel
on a play slip and submitting the play slip to an agent; or by requesting quick pick from an agent. The agent
shall then issue a ticket containing the selected set or sets of numbers, each of which constitutes a game
play.
(2) The commission reserves the right to change the field of numbers in the Cash 4 Life Any change in the
field of numbers shall be publicly announced by the commission in advance of the effective date.
(3) A Cash 4 Life subscription sales program may be offered at the discretion of the commission.
(4) A Cash 4 Life feature may be added at the discretion of the commission. A game feature is an
alternative or additional method for playing the game within the same basic design.
(d) Play characteristics and restrictions.
(1) A Cash 4 Life ticket matching all game play, serial number and other validation data recorded in the
commission’s gaming system computer shall be the only valid proof of the wager placed and the only valid
receipt for claiming or redeeming any prize.
(2) A Cash 4 Life ticket may be purchased for a specified number of future drawings.
(3) A Cash 4 Life ticket may not be purchased in any other state by any commission employee or any
spouse, child, brother, sister or parent residing as a member of the same household in the principal place of
abode of any commission employee.
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(e) Drawings. Cash 4 Life drawings shall be conducted twice per week at a time and at a location authorized by
the party lotteries. The day, time, frequency and location of the Cash 4 Life drawings may be changed
following a public announcement.
(f) Pool, Prize Structure and Probability of Winning.
(1) Prize Pool. The prize pool for the aggregate of all prize categories shall consist of 55 percent of the sales
for each drawing period after the prize reserve accounts are funded to predetermined amounts. If the Cash 4
Life is no longer offered in New York State, any amount remaining in the prize pool at the end of the game
shall be carried forward to a replacement game or used in a manner as permitted by New York State law.
(2) Prize Reserve Accounts. The prize reserve account may be adjusted as needed to maintain an approved
maximum balance and shares from each of the party lotteries as specified by the party lotteries. If the Cash
4 Life is no longer offered in New York State, any amount remaining in a prize reserve account at the end of
the game shall be carried forward to a replacement prize reserve account or used in a manner as permitted
by New York State law.
(3) Prize Payout and Structure. There are nine prize levels in the Cash 4 Life. The prize payout percentage
and prize structure are as follows, unless there are multiple winners in a prize category, in which case prize
amounts may be reduced as set forth in subdivision (h) of this section:
Match Field 1

Match Field 2

5

1

21,846,048

$1,000/day for life

5

0

7,282,016

$52,000/year for life

2

4

1

79,440

$2,500

3

4

0

26,480

$500

4

3

1

1,471

$100

5

3

0

490

$25

6

2

1

83

$10

7

2

0

28

$4

8

1

1

13

$2

9

Total

Odds 1 in

Prize Category

Level
Jackpot

1 in 8

Total aggregate payout: 55%
(4) Odds. The odds of winning a prize may be modified if such changes are publicly announced by the
commission in advance of the effective date.
(g) Jackpot and second-level prize payment options. A claimant of a valid winning jackpot or second-level
prize in New York must select either an annuity option or lump sum option. A jackpot or second-level prize
shall be paid as an annuity prize, unless a winner elects, within 60 days after the claimant becomes entitled to
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such prize, to be paid a lump sum payment or unless a lump sum payment is required as set forth in subdivision
(h) of this section. If a lump sum payment is selected the prize amount shall be determined according to a
methodology that shall be established by the party lotteries. An election made by a claimant is final and cannot
be revoked, withdrawn or otherwise changed without the approval of the commission. Unless a lump sum
payment is paid in accordance with this section, annuitized prize payments shall be made for the measuring life
of the jackpot prize or second-level prize winner or for a minimum of 20 years. The schedule of payments for
an annuity prize shall be determined by the commission. If paid in a lump sum payment, a jackpot prize or
second-level prize amount shall be rounded to the nearest whole dollar.
(h) Prize Liability Limits. In the event that a liability limit would be exceeded for a particular draw, the prize
amounts for each level shall be adjusted in accordance with a formula established by the party lotteries so that
the aggregate liability for prizes in such draw shall not exceed the liability limit.
(1) Jackpot prize level. A jackpot prize payout shall be divided equally among the number of jackpot
winning plays as set forth in this paragraph.
(i) One jackpot prize winner. If there is one jackpot prize winner, the annuitized prize value shall be
$7,000 per week for life and the lump sum payment shall be based on the measuring life of the winner.
(ii) Two to 14 jackpot prize-winning plays. If there is more than one and less than or equal to 14
jackpot prize-winning plays, the annuitized payment option, based on a total annuitized prize value of
$7,000 per week, shall be divided by the total number of jackpot prize-winning plays. Any of these
winners may choose the lump sum option as an alternative to the annuitized payment option, pursuant to
subdivision (g) of this section. The amount of a lump sum option for this prize category shall be the
amount of the lump sum option if there were only one winner, divided by the total number of jackpot
prize winning plays.
(iii) Fifteen or more jackpot prize-winning plays. If there are more than 14 jackpot prize-winning plays,
the aggregate jackpot prize liability shall be the liability limit and shall be divided equally among all
jackpot prize-winning plays and paid in one lump sum payment to each winner, without an annuitized
payment option. The minimum jackpot prize value shall be not less than any lower-tier prize in regard
to the same drawing.
(2) Second-level prizes. A second-level prize payout shall be paid as follows:
(i) Each winning play shall be paid $52,000 per year for life or a lump-sum payment based on the
measuring life of such claimant, unless a liability limit would be exceeded.
(ii) The minimum prize value for a second-level prize shall be not less than any lower-tier prize in
regard to the same drawing.
(3) A third-level prize shall be paid as a $2,500 lump sum payment, unless a liability limit would be
exceeded. A third-level prize shall be rounded to the nearest whole dollar.
(4) Each of the prize levels from four through nine shall be paid as a set, lump sum payment, as set forth in
paragraph (3) of subdivision (f) of this section, unless a liability limit would be exceeded.
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(5) In addition to the prize structure set forth in this section, the commission may offer special prizes from
time to time.
(i) Neither the commission nor the party lotteries shall be responsible for any Cash 4 Life ticket that is not
deemed to be a valid or winning draw-game ticket pursuant to Parts 5003 and 5004 of this subchapter.
(j) This Part applies to the Cash 4 Life only.
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John A. Crotty, Commissioner
John J. Poklemba, Commissioner
Todd R. Snyder, Commissioner

From:
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Re:

Proposed Rulemaking for Controlled Therapeutic Medications
(9 NYCRR §§ 4043.2, 4043.3, 4120.2 and 4120.3)

For the Commission’s consideration are proposed revisions to the extensive set of controlled
therapeutic medications rules that the Commission proposed on November 4, 2013. These 15 proposals
were published in the December 4, 2013 State Register, excerpts of which are attached. A summary of
these proposals is as follows (HA indicates a harness rule and TH indicates a thoroughbred rule):
9 NYCRR
4120.3, 4120.2(k)
4120.3(c), 4120.2(n)
4120.3(a, b)
4120.3, 4120.2(e)
4120.3, 4120.2(e, f)
4120.3, 4120.2(e, l)
4120.3, 4120.2(d, e)
41420.2(e, f, g)
4120.2(m)
4120.3, 4120.2(a, e)
4043.2(k)
4043.3(a, b, c)
4043.2(i)(1)
4043.2(d, e)
4043.2(l)

Subject ( * revision recommended)
HA: clenbuterol*
HA: detection threshold, corticosteroids generally
HA: 16 per se thresholds*
HA: joint injection corticosteroids*
HA: systemic corticosteroids*
HA: methylprednisolone (corticosteroid)*
HA: flunixin*
HA: miscellaneous restricted times
HA: firocoxib restricted time
HA: DMSO*
TH: methylprednisolone restricted time*
TH: 24 per se thresholds, detection threshold*
TH: systemic corticosteroids restricted time
TH: flunixin restricted time
TH: other corticosteroids restricted time

DOS I.D. No. (P)
SGC-49-13-00009
SGC-49-13-00010
SGC-49-13-00011
SGC-49-13-00012
SGC-49-13-00013
SGC-49-13-00014
SGC-49-13-00015
SGC-49-13-00016
SGC-49-13-00017
SGC-49-13-00018
SGC-49-13-00019
SGC-49-13-00020
SGC-49-13-00021
SGC-49-13-00022
SGC-49-13-00023

The Commission received ten written comments regarding the proposal and oral and written
testimony at the rulemaking hearing conducted January 21, 2014. In the course of assessing public
comment, Commission staff identified several advisable revisions to the proposals. While most of the
revisions are technical in nature, any revision necessitates publication as revised rulemaking, which affords
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an additional 30-day public comment period. Adoption of such revisions would place the Commission in
position to take final action on the collective set of proposed rules at the conclusion of such further public
comment period.
THROUGHBRED RULEMAKING
Threshold for “Unapproved” Drugs
The proposal of per se threshold rules for thoroughbred racing should be revised to omit the
proposed zero (limit of detection) threshold for all “unapproved” drugs capable of affecting race
performance. At the heart of the national recommendations was the “strict” regulation of all drugs capable
of affecting a horse’s bodily systems that were not among the “approved” 24 drugs that had been identified
by the Racing Medication and Testing Consortium (“RMTC”). This recommendation was to have been
accomplished by uniformly forbidding any detectable amounts of such “unapproved” drugs in a racehorse’s
post-race samples. RMTC and the Association of Racing Commissioners International, Inc. (“ARCI”)
have altered course and now urge all racing commissions not to adopt such a uniform and strict approach
for “unapproved” drugs.
This abandonment of the national goal of limiting horsepersons to only 24 “approved” drugs close
to race day is not irrational, as such an ambitious approach would have required the commitment of all
significant racing jurisdictions. Among other issues, there are numerous beneficial drugs that can be
detected long after their therapeutic effects have disappeared, and one would need to have uniform
thresholds for the contaminants that are unavoidable in the racehorse environment (and cannot in race-day
samples be distinguished from drug administrations). Most importantly, despite efforts, RMTC and ARCI
failed to develop a consensus for uniformity because of the inherent organizational limitations of those
bodies. For example, when their proposal recently was under consideration in Kentucky, prominent
breeders, owners, trainers and others who had paid no attention to the RMTC and ARCI proceedings
voiced their concerns about the ambitiousness of such a strict limitation of the medications usable close to
race day. Although the concept of limiting therapeutic medications has not been fully repudiated, the
concept is no longer included in the existing national proposal.
It should be noted that such “unapproved” drugs and medications are still closely regulated in New
York State. The Commission’s restricted time periods prohibit the administration of any of them within a
temporal proximity that could affect New York horse races, which is consistent with the new RMTC/ARCI
recommendation for such “unapproved” substances. Many of the drugs are just as well-accepted and
beneficial to a racehorse as are some drugs on the “approved” list. It would make little sense to adopt a
stricter regulation of the “unapproved” drugs under such circumstances, particularly when it would create a
major difference in permissible veterinary practice between New York and horses stabled in other
jurisdictions.
The RMTC and ARCI proposals still retain the distinction between “approved” from “unapproved”
drugs in the context of recommended penalties. A higher point total would be assessed for post-race
positive violations for “unapproved” substances in those organizations’ recommended repeat-violator
penalty system. Their system would ensure that persistent equine drug offenders, in rare cases, would
receive at least some measure of deserved punishment. The mandatory penalties fall far short of typical
penalties imposed by the Commission, however, so the primary benefit of the RMTC and ARCI penalty
proposals, regardless of whether or not New York adopts it, is to ensure some punishment of the worst
offenders by lenient states.
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Technical Corrections / Supplemental Proposals
Some omissions from the previous thoroughbred proposals are proposed to be corrected, to state
explicitly that a violation occurs when a thoroughbred threshold is exceeded, to improve the technical
description of test uncertainty, to prohibit the use of any formulation of the corticosteroid
methylprednisolone, to limit certain corticosteroids to use only for joint injections (other uses may cause
threshold violations for extended time periods) and to modify certain restricted time periods (as proposed
for standardbreds) to conform to more modern test methodologies or the proposed DMSO threshold.
STANDARDBRED RULEMAKING
The abandonment by RMTC and ARCI of their recommendation to limit horsepersons close to race
day to 24 “approved” drugs has no direct impact on the Commission’s proposed standardbred rulemaking.
Such part of the per se regulatory standardbred thresholds was separately proposed by the Commission. It
can be separately adopted or not adopted eventually, as the Commission may choose.
There are reasons, however, to revise the proposals involving the application of the thoroughbred
time restrictions (previously adopted by the Commission) for clenbuterol and corticosteroids, and related
thresholds, to standardbred racing. The proposed regulations for these drugs have distinct objectives, not
based on inferring from samples that the drugs (as studied by RMTC) might affect race performance.
Clenbuterol
The national proposal to limit clenbuterol, a bronchodilator that is Federal Drug Administrationapproved for use in horses and widely used for a few days after a standardbred horse’s weekly pari-mutuel
horse race, relates to its misuse for anabolic effects that can be created when a horse does not race often.
This misuse reportedly arose in thoroughbred racing where a horse’s more widely-spaced racing schedule
allows for the sustained regimens of clenbuterol administrations that are necessary to create such an
anabolic effect. Current research indicates that such an anabolic effect requires six consecutive days of
treatment, begins to dissipate after four days, and disappears within 14 days. As a result, since December
26, 2012 New York has prohibited the use of clenbuterol within 14 days of a thoroughbred horse’s next
race. For standardbred horses, however, the Commission’s 96-hour rule already prevents such misuse of
clenbuterol by forcing an owner to miss racing opportunities to achieve an anabolic effect. A 14-day
restricted time period would require a substantial lay-off whenever a standardbred horse has received an
appropriate clenbuterol treatment for a bronchial ailment. Given that such horses are generally trained for a
weekly racing schedule, a 14-day restriction would force their owners to choose between racing or
providing an FDA-approved treatment. Commission staff, in consultation with George A. Maylin, Director
of the N.Y.S. Drug Testing and Research Program, and Joseph A. Faraldo, a leading New York
standardbred horseperson’s representative, recommend that the restriction of clenbuterol for 14 days before
a standardbred horse’s next race be limited to apply only when a horse is returning from a substantial layoff
and that such drug be limited to use for treating respiratory disorders under a veterinarian’s supervision.
The Commission’s existing 96-hour rule will continue to limit any misuse of this beneficial drug for
regularly racing standardbred horses. If a standardbred horse has not raced for 30 or more days and has requalified (as it must), however, then there has been an opportunity to misuse clenbuterol for its anabolic
effects and a 14-day restricted time period for such horses may be appropriate.
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It should be noted that possible substitutes for clenbuterol for treating bronchial disorders are under
consideration, both nationally and by Commission staff.
Supplemental Proposal (Corticosteroids)
The proposal to further restrict corticosteroid treatments of standardbred race horses should include
a requirement that all joint injections be reported to the Commission. This practice would generate muchneeded data concerning the use of corticosteroid joint injections on standardbred horses in New York,
including which joints are treated, the age distribution of horses that receive such treatments, the
relationship of such treatments to injuries and chronic joint disability, and the frequency of repetitious joint
treatments. A similar rule has been in effect for thoroughbred racing since December 26, 2012.
Technical Corrections
Revisions to the proposals are suggested to improve their technical description of test uncertainty
that appears in the new per se equine drug thresholds of Commission rule 4120.3(a). The RMTC suggested
such a revision and Dr. Maylin concurs. A further revision would prohibit the use of any formulation of the
corticosteroid methylprednisolone and to limit certain corticosteroids to use only for joint injections.

A copy of the proposed text, revised as suggested, is attached.
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Robert Williams, Acting Executive Director
Ronald Ochrym, Acting Director, Division of Horse Racing and Pari-Mutuel Wagering
Scott Palmer, Equine Medical Director

PROPOSED THROUGHBRED RULEMAKING
Per Se Thresholds:

Revised Proposal

The Proposed Rulemaking, “Per Se Regulatory Thoroughbred Thresholds for Equine Drugs” (I.D. No.
SGC-49-13-00020-P), published in the December 4, 2013 State Register at pp. 30-32, would be republished
with the following revisions, as denoted in italics:
A new Section 4043.3 (“Other prohibitions”) of 9 NYCRR would be renumbered Section 4043.13, and
A new Section 4043.3 would be added to Part 4043 of 9 NYCRR, to read as follows:
Section 4043.3. Equine drug thresholds; per se
(a) A horse shall have raced in violation of this section if any of the following substances is found, by the
laboratory conducting tests for the commission, to be present in a race-day urine or blood sample taken from
such horse at a concentration in excess of a threshold listed below. The test result of such laboratory [for each
sample] shall include an assessment of the measurement [evaluation of the method of] uncertainty and
imprecision of the quantitative threshold for the substance [analytical test].
***
[ (b) A horse shall have raced in violation of this section if the laboratory conducting tests by or for the
commission is able to determine from such horse’s race-day urine or blood sample that a drug or other
substance for which no permissible threshold is established in this Part had been administered to such horse
before its race, unless such drug or other substance by its nature could not affect a horse’s organ systems.]
[(c)] (b) A laboratory finding that a horse has not exceeded a threshold set forth in this section shall not
constitute a defense to a violation of any other section of this subchapter.

Methylprednisolone:

Revised Proposal

The Proposed Rulemaking, “This Proposal Would Limit the Use of the Corticosteroid Methylprednisolone Acetate (e.g., Depo Medrol) in Thoroughbred Racing” (I.D. No. SGC-49-13-00019-P), published in
the December 4, 2013 State Register at pp. 29-30, would be republished with the following revision, as
denoted in italics:
A new subdivision (k) would be added to Section 4043.2 as follows:
(k) A horse may not race after an administration of any formulation of methylprednisolone [acetate] (e.g., Depo
Medrol) unless such horse subsequently tests below the threshold set forth in section 4043.3 of this Part for
such drug in a test conducted by or for the commission at the sole expense of the trainer of the horse; and is
released to race by the stewards.

Supplemental Proposals:
Section 4043.2 would be amended as follows:
4043.2. Restricted use of drugs, medication and other substances.
Drugs and medications are permitted to be used only in accordance with the following provisions.
(a) The following substances are permitted to be used at any time up to race time:
(1) topical applications (such as antiseptics, ointments, salves, [DMSO,] leg rubs, leg paints and
liniments) which may contain antibiotics but do not contain benzocaine, DMSO, steroids or other drugs;
***
(e) The following substances are permitted to be administered by any means until 48 hours before the scheduled
post time of the race in which the horse is to compete:
***
(14) the following nonsteroidal anti-inflammatory drugs (NSAID’s): [P]phenylbutazone (e.g.,
Butazolidin); diclofenac; [F]flunixin (e.g., Banamine); meclofenamic acid (e.g., Arquel); naproxon (e.g.,
Naprosyn, Equiproxen), and ketoprofen (e.g., Orudis);
***
(20) dantrolene;
(21) dimethyl sulfoxide (i.e., DMSO);
(22) methocarbamol (e.g., Robaxin).
(f) The following substances may be administered by any means until 72 hours before the scheduled post time
of the race in which the horse is to compete:
(1) antihistamines;
[(2) dantrolene]
***
[(4) methocarbamol (e.g., Robaxin);]
***
(11) detomidine.

(g) The following substances are permitted to be administered by any means until 96 hours before the
scheduled post time of the race in which the horse is to compete:
***
[(6) detomidine;]
***
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Section 4043.2 would be amended as follows:
***
(i) In addition, a horse may not race for the following periods of time:
***
(2) for at least seven days following a joint injection of any corticosteroid; and the following
corticosteroids may be administered only by means of a joint injection: betamethasone, any formulation
of methylprednisolone and any formulation of triamcinolone;
***

PROPOSED STANDARDBRED RULEMAKING
Clenbuterol:

Revised and Supplemental Proposal

The Proposed Rulemaking, “Per Se Regulatory Standardbred Threshold and Restricted Time Period for
Clenbuterol” (I.D. No. SGC-49-13-00009-P), published in the December 4, 2013 State Register at pp. 1719, would be republished with the following revisions, as denoted in italics:
[ A new paragraph (17) would be added to subdivision (a) of the separately proposed new section 4120.3 to
read as follows: ]
[ 4120.3. Equine drug thresholds; per se]
[(a) A horse shall have raced in violation of this section if any of the following substances is found, by the
laboratory conducting tests for the commission, to be present in a race-day urine or blood sample taken from
such horse at a concentration in excess of any one or more of the thresholds listed below. The test for each
sample shall include an evaluation of the method of uncertainty and the imprecision of the analytical test. ]
***
[(17) Clenbuterol:]
[(i) 140 pg/ml in urine; or ]
[(ii) any clenbuterol in plasma. ]

Subdivision (g) of Section 4120.2 would be amended as follows:
(g) The following substances are permitted to be administered by any means until 96 hours before the
scheduled post time of the race in which the horse is to compete:
***
[[](5) clenbuterol, except as provided in subdivision (k) of this section;[]]
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A new Subdivision (k) would be added to Section 4120.2 as follows:
(k) If a horse has been required to qualify when not showing a current performance within 30 days or more and
has not yet raced after qualifying, then such [A] horse may not race for at least 14 days following an
administration of clenbuterol.
A new subdivision (p) would be added to section 4120.2 as follows:
(p) Clenbuterol shall be administered only under the general supervision of a treating veterinarian and in a
manner not exceeding its use for treating respiratory disorders.

Supplemental Proposals:
These Additional Proposals relate to the Corticosteroid Proposed Rulemaking published in the December
4, 2013 State Register at pp. 19-20 and 21-25 (I.D. Nos. SGC-49-13-00010-P, 12-P, 13-P and 14-P).
A new subdivision (b) would be added to section 4120.4 as follows:
(b) Trainers shall maintain accurate records of all corticosteroid joint injections to horses trained by them. The
record(s) of every corticosteroid joint injection shall be submitted, in a form and manner approved by the
commission, by the trainer to the commission within 48 hours of the treatment. The trainer may delegate this
responsibility to the treating veterinarian, who shall make these reports when so designated. The reports shall
be accessible to the examining veterinarian for the purposes of assisting with pre-race veterinary examinations.
A new subdivision (o) would be added to section 4120.2 as follows:
(o) The following corticosteroids may be administered only by means of a joint injection: betamethasone, any
formulation of methylprednisolone and any formulation of triamcinolone.

Technical Corrections:

Revised Proposals

Technical revisions would be made to the Proposed Rulemaking relating to per se regulatory thresholds
and methylprednisolone published in the December 4, 2013 State Register at pp. 20-26 and 28-30 (I.D.
Nos. SGC-49-13-00011-P, 12-P, 13-P, 14-P, 15-P and 18-P), which would be republished with the
following revisions (some not to be revised text is marked here as * * * ), as denoted in italics:

“Per Se Regulatory Standardbred Thresholds for Equine Drugs” (I.D. No. SGC-49-13-00011-P):
Section 4120.3 (“Other prohibitions”) would be renumbered Section 4120.18.
Section 4120.2(h) would be renumbered Section 4120.2(o).
A new Section 4120.3 would be added to read as follows:
4120.3. Equine drug thresholds; per se
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(a) A horse shall have raced in violation of this section if any of the following substances is found, by the
laboratory conducting tests for the commission, to be present in a race-day urine or blood sample taken from
such horse at a concentration in excess of a threshold listed below. The test result of such laboratory [for each
sample] shall include an assessment of the measurement [evaluation of the method of] uncertainty and
imprecision of the quantitative threshold for the substance [analytical test].
***

“Per Se Regulatory Standardbred Threshold and Restricted Time Period for Betamethasone and
Triamcinolone Acetonide” (I.D. No. SGC-49-13-00012-P):
Paragraphs (18) and (19) would be added to subdivision (a) of the proposed new section 4120.3 as follows:
4120.3. Equine drug thresholds; per se
(a) A horse shall have raced in violation of this section if any of the following substances is found, by the
laboratory conducting tests for the commission, to be present in a race-day urine or blood sample taken from
such horse at a concentration in excess of a threshold listed below. The test result of such laboratory [for each
sample] shall include an assessment of the measurement [evaluation of the method of] uncertainty and
imprecision of the quantitative threshold for the substance [analytical test].
***

“Per Se Regulatory Standardbred Threshold and Restricted Time Period for Dexamethasone and
Predniolone” (I.D. No. SGC-49-13-00013-P):
Paragraphs (20) and (21) would be added to subdivision (a) of the proposed new section 4120.3 as follows:
4120.3. Equine drug thresholds; per se
(a) A horse shall have raced in violation of this section if any of the following substances is found, by the
laboratory conducting tests for the commission, to be present in a race-day urine or blood sample taken from
such horse at a concentration in excess of a threshold listed below. The test result of such laboratory [for each
sample] shall include an assessment of the measurement [evaluation of the method of] uncertainty and
imprecision of the quantitative threshold for the substance [analytical test].
***

“This Proposal Would Limit the Use of the Corticosteroid Methylprednisolone Acetate” (e.g., Depo
Medrol) in Standardbred Racing (I.D. No. SGC-49-13-00014-P):
Paragraphs (18) and (19) would be added to subdivision (a) of the proposed new section 4120.3 as follows:
4120.3. Equine drug thresholds; per se

5

(a) A horse shall have raced in violation of this section if any of the following substances is found, by the
laboratory conducting tests for the commission, to be present in a race-day urine or blood sample taken from
such horse at a concentration in excess of a threshold listed below. The test result of such laboratory [for each
sample] shall include an assessment of the measurement [evaluation of the method of] uncertainty and
imprecision of the quantitative threshold for the substance [analytical test].
***
A new subdivision (l) would be added to section 4120.2 as follows:
(l) A horse may not race after an administration of any formulation of methylprednisolone [acetate] (e.g., Depo
Medrol) unless such horse subsequently tests below the threshold set forth in section 4043.3 of this Part for
such drug in a test conducted by or for the commission at the sole expense of the trainer of the horse; and is
released to race by the stewards.

“Per Se Regulatory Standardbred Threshold and Restricted Time Period for Flunixin” (I.D. No. SGC-4913-00015-P):
A new paragraph (24) would be added to subdivision (a) of the proposed new section 4120.3 as follows:
4120.3. Equine drug thresholds; per se
(a) A horse shall have raced in violation of this section if any of the following substances is found, by the
laboratory conducting tests for the commission, to be present in a race-day urine or blood sample taken from
such horse at a concentration in excess of a threshold listed below. The test result of such laboratory [for each
sample] shall include an assessment of the measurement [evaluation of the method of] uncertainty and
imprecision of the quantitative threshold for the substance [analytical test].
***

“Per Se Regulatory Standardbred Threshold and Restricted Time Period for DMSO” (I.D. No. SGC-4913-00018-P):
Paragraph (23) would be added to subdivision (a) of the proposed new section 4120.3 as follows:
4120.3. Equine drug thresholds; per se
(a) A horse shall have raced in violation of this section if any of the following substances is found, by the
laboratory conducting tests for the commission, to be present in a race-day urine or blood sample taken from
such horse at a concentration in excess of a threshold listed below. The test result of such laboratory [for each
sample] shall include an assessment of the measurement [evaluation of the method of] uncertainty and
imprecision of the quantitative threshold for the substance [analytical test].
***
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Re:

Proposed Rulemaking for Reporting Castrations
(9 NYCRR §§ 4007.7, 4105.13, 4106.1 and 4106.10)

For the Commission’s consideration are proposed revisions to rules, expressly requiring that the
gelding of a racehorse be reported properly.
Information regarding the gelding of a horse is important for racing secretaries, horse identifiers and
the betting public. The Commission’s current rules do not require explicitly that a horse’s official
documentation be updated to reflect any such alteration. The suggested rule proposal would require a
trainer to report such alterations done on the grounds of the racetrack within 72 hours, and if the surgery
were performed elsewhere, at the time of the next entry of the horse to race. The proposal sets forth the
required contents of such reports, which would be recorded on the official registration certificate and horse
identification record of the horse. Such reports would be made to a thoroughbred racing secretary and
horse identifier, or to the official compilers of standardbred ownership information, the United States
Trotting Association or Standardbred Canada.
The proposal also updates standardbred rules to recognize that racing secretaries now rely on
electronic (internet) records on file with such organizations, rather than paper documentation. The former
Racing and Wagering Board had adopted this interpretation.
A copy of the proposed text is attached.
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When New Yorkers Play Responsibly, We All Win.

PROPOSED GELDING RULES

THOROUOGHBRED
A new section 4007.7 would be added to 9 NYCRR as follows:
§ 4007.7. Geldings [(Reserved)]
The gelding of a horse shall be reported to the racing secretary at any race meeting at which the
horse might race.
(a) If a racehorse is gelded on the premises of a licensed racetrack, then the trainer shall report
the alteration within 72 hours.
(b) If a racehorse is gelded off-track, then the owner or trainer shall report the alteration at or
before the time the horse is entered to race.
(c) A trainer who enters a gelding, or who causes a gelding to be entered on his or her behalf, is
responsible for ensuring that the horse’s status as a gelding is listed accurately on the horse’s
certificate of registration on file in the racing office.
(d) Such reports shall include the name of the veterinarian performing the alteration and the date
of the alteration. The alteration shall be recorded on the official registration certificate and horse
identification record of the horse.

STANDARDBRED
Section 4105.13 of 9 NYCRR would be amended as follows:
§ 4105.13. Duties of the racing secretary.
It shall be the duty of the racing secretary to:
(a) [Receive and to keep safe the eligibility certificates of all horses competing at the race track
or stabled on grounds owned or cared for by any licensed harness race association and to return
same to the owner of a horse or his representative upon their departure from the grounds] Have
electronic access to the eligibility certificates and other horse ownership and registration records
of the United States Trotting Association and Standardbred Canada.
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Section 4106.1 of 9 NYCRR would be amended as follows:
§ 4106.1. Records.
No horse will be permitted to race unless an eligibility certificate or other certificate of
registration, in current form, is on file with the United States Trotting Association or
Standardbred Canada [the track conducting the race].
A new section 4106.10 would be added to 9 NYCRR as follows:
§ 4106.10. Geldings.
The gelding of a horse shall be reported to the racing secretary and, as applicable, to either the
United States Trotting Association or Standardbred Canada.
(a) If a racehorse is gelded on the premises of a licensed racetrack, then the trainer shall report
the alteration within 72 hours.
(b) If a racehorse is gelded off-track, then the owner or trainer shall report the alteration at or
before the time the horse is entered to race.
(c) A trainer who enters a gelding, or who causes a gelding to be entered on his or her behalf, is
responsible for ensuring that the horse’s status as a gelding is accurately listed on its eligibility
certificate or other certificate of registration on file with such organizations.
(d) Such reports shall include the name of the veterinarian performing the alteration and the date
of the alteration. The alteration shall be recorded on the certificate of registration and horse
identification record of the horse.
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